United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia 

APRIL TERM, 1928. 

No. 475W Q p* 

_ ^ 

VIRGINIA HURDLE, APPELLANT, 

vs. 

AMERICAN SECURITY & TRUST CO., EXECUTOR 
OF THE ESTATE OF MARY ANN SPENCER, DE¬ 
CEASED. 


APPEAL FROM THE 


SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


FILED APRIL 24, 1928. 


PRINTED JUNE 29, 1928. 







I 

Court of Appeals of the District of Columbia 


APRIL TERM, 1928. 

No. 4751. 


VIRGINIA HURDLE, APPELLANT, 


VS. 


AMERICAN SECURITY & TRUST CO., EXECUTOR 
OF THE ESTATE OF MARY ANN SPENCER, DE¬ 
CEASED, APPELLEE. ! 


j 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

i 

I 

INDEX. 

Original Print 

Caption . i n 1 

i 

Bill . I 1 1 

! 

| 

Motion to dismiss bill. | 0 13 

| 

Decree dismissing bill. I 7 6 

Appeal noted. 7 0 

Memorandum : Undertaking on appeal for $100 approved and 

liled . i 8 7 

! 

I 

Assignments of error. S 7 

Designation of record. j 1) 7 

i 

Clerk's certificate. I 10 S 


Judd & Dltweiler (Inc.), Printers, Washington, D. C., May 3, 192S 


















Court of Appeals of the District of Columbia 


No. 4751. 


Virginia Hurdle, Appellant, 

vs. ! 

American Security & Trust Co., Ex., &q. 


a 


Supreme Court of the District of Columbia. 

i 

Equity. Xo. 47014. 


Virginia Hurdle, Plaintiff, 

i 

vs. i 

American Security & Trust Co., Executor of the! Estate of 
Mary Ann Spencer, Deceased, Defendant. 

United States of America. 

District of Columbia , nn : 

1 1 

Be it remembered. That in the Supreme Court of the Dis¬ 
trict of Columbia, at the Citv of 'Washington, in jsaid Dis- 

• # 

trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled, 
cause, to wit: 

1 Bill. | 

i 

Filed Mav 25. 1027. ! 

* 

i 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 47014. 

Virginia Hurdle 
vs. 

| 

American Security & Trust Co., Executor of the Estate of 

' i 

Mary Ann Spencer, Deceased. 

The Bill of Complaint of Virginia Hurdle respectfully 
represents to the Court: 


i 
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VIRGINIA HURDLE VS. 


1. Tliat she is a citizen of the United States and a resi¬ 
dent of the District of Uolmnhia, and brings tiiis suit in her 
own right. 

2. That the defendant American Security and Trust Com¬ 
pany is a corporation doing business in the District ot‘ Co¬ 
lumbia and is sued as Executor of tin* Estate of the said 
Mary Ann Spencer, deceased: 

3. That on onabout December 1. Idl4, the late Mary Ann 
Spencer made overtures to the plaintiff to induce her to 
agree to wait upon and serve said decedent with her meals, 
and to render her all such personal services as might be 
necessary to a person of tin* age of 7b years, partially blind 
and very weak and infirm, which was tin* age and condition 
of the decedent at that time, and also the assistance neces¬ 
sary to be rendered to a woman of that age and condition 
in the management of the apartment house* in which the 
plaintiff and tin* decedent both lived and which was owned 

by the decedent : and as an inducement and considera- 

2 tion for the consent of tin* plaintiff to the above 

arrangement the* said decedent promised and agreed 

with the plaintiff to bequeath and devise to her absolutely 

bv her last will and testament thereafter to be made, a one 
• 

half interest in or portion of her estate both personal, real, 
and mixed. 

4. That relying upon said promises the plaintiff agreed to 
and did enter into the above staled arrangement and agree¬ 
ment and therefrom and thereafter, until the death of the 
decedent on JuncS, l!Mb, tin* plaintiff continually furnished 
her meals and attended and waited upon tin* decedent per¬ 
sonally, as a nurse, care-taker and eompanion, and per¬ 
formed said services for and in behalf of said decedent as 
such nurse and! caretaker of tin* person and property of 
said decedent as housekeeper and eompanion, rendering 
to said decedent during said period of time all services re¬ 
quired for the care of said decedent, her home and her per¬ 
son, such services consisting among others of furnishing 
her tood, making purchases for her ot* necessary articles 
for her comfort all at ihe plaintiff's own expense, render¬ 
ing her general as well as intimate personal services, for 
her personal comfort and convenience purchasing and re¬ 
pairing her clothes, caring for her apartment by cleaning, 
dusting and scrubbing the same, waiting on her while sick 
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AMERICAS’ SECURITY & TRUST CO., EX., ETC.j 

at all hours of the day and night, providing meals for her, 
serving her delicacies prepared by the plaintiff for her 
personal health an comfort, nursing her in all cases of 
her sickness: and also cleaned and attended tojthe other 
apartments of said building when they were vacant; 
that she also performed other services in connection 

3 with the maintenance of said apartment house; that 
during to-wit the vear 1916 the decedent broke her 

arm, and as a result thereof the plaintiff for a period of 
about four months performed for the decedent thp services 
of dressing and undressing her, and performed j the same 
services from time to time, throughout tlie pelriod first 
mentioned; and the plaintiff in all other respects faithfully 
fulfilled her part of the aforesaid agreement. 

5. That the decedent departed this life on .June 8, 1919 
leaving a last will and testament dated 

Wherein after making certain bequests amounting to 
$3,000, she directed that the balance of her estajte be ex¬ 
pended for the erection of a monument to her, and appointed 

the defendant American Securitv Trust ('omnajiv as ex- 

* • • « 

ecutor thereof. But she failed to make a later will, as she 
agreed to do, carrying out the agreement with thp plaintiff 
hereinbefore stated, and relying upon her said agreement 
the plaintiff labored for four years and six months for her 
and spent large sums of money for the deceased. 

6. That the said will and testament was dulv admitted 
to probate in this Court on September 10, 1919, Administra¬ 
tion No. 26078 and the said American Securitv i& Trust 
Company has duly qualified as executor thereof, j 

7. That the said executor has failed to deliver land con¬ 
vey to the plaintiff any part of said (‘state of j the said 
Mary Ann Spencer, deceased, bill on the contrary pro¬ 
poses to distribute the same in accordance with the terms 

thereof. 

4 8. That the said defendant is now in the exclusive 
possession of the whole of said estate, and although 

frequently requested so to do has refused and still refuses 
to transfer and convey to the plaintiff the portion thereof 
to which the plaintiff is entitled, or any part of |the said 
estate whatsoever. 

9. That the plaintiff has made diligent search in all 
places to which she had access where the decedent might 
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VIRGINIA HURDLE VS. 


have deposited a will which might have been made subse¬ 
quent to that which has been probated in this Court, but 
has been unable to find any such will; that in the hope and 
expectation of finding' such will she refrained for a consid¬ 
erable period of lime from taking action for the protection 
of her interests, but on November 12, 1924, having de- 
spaired of finding such a will, she brought suit at law in 
this (hurt to recover the reasonable value of the services 
rendered by her as aforesaid: that in said suit the defend¬ 
ant interposed a plea of the statute of limitations and on 
October 1926, a verdict was directed by the Court to be 
rendered for the defendant thereon: that the plaintiff there¬ 
upon noted and; proceeded to perfect an appeal: but on 
April 1927, being advised that the pendency of said appeal 
jeopardized the bringing of the present action, she discon¬ 
tinued prosecution of said appeal. 

"Wherefore, the plaintiff prays: 

1. That a subpoena be issued to the defendant directing 
it to appear and answer the exigencies of this Bill of Com¬ 
plaint. 

2. That a decree be entered declaring that the said 
5 decedent was bound to leave by her last will and 
testament to the plaintiff absolutely one-half portion 
of her entire ('state real and personal, and that the plain¬ 
tiff is now entitled to receive the same. 

*>. I hat the defendant be required to pay over, deliver 
and convey to the plaintiff absolutely a one-half portion of 
all the property, real and personal, of the said decedent 
which has come into its hands or been delivered to it under 
the will of said decedent, together with the income which 
has accrued thereon. 

4. That the defendant be required to account for all 
money, rents and profits of said estate which have come 
into its hands. 

o. And for such further other and general relief as to 
the Court may seem just and proper the premises con¬ 
sidered. 

VIRGINIA HURDLE. 

HOSE A B. MOULTON, 

TENCH T. MARYE, 

Alt its. for Plaintiff . 



AMERICAN SECURITY & TRUST CO., EX., ETC. 
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District of Columbia, $s: 

I do solemnly swear that I have read the foregoing peti¬ 
tion bv me subscribed and know the contents thereof. 

That the matters and things therein stated up<j>n my per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief, I believe to be true. 

VIRGINIA HtRDLE. 

i 

Subscribed and sworn to before me this 25th day of 
Mav, 1927. 

’ f notarial seal] MARY GERTRUDE MUjRR, 

Notary Public, I). C. 
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Motion to Dismiss Bill . 

Filed Jul. 13, 1927. 


* 




* 


Comes now the defendant, the American Security and 
Trust Company, executor of the estate of Mary Ann Spen¬ 
cer, deceased, and moves the Court to dismiss the bill of 
complaint herein, and for ground of this motion Isays: 

1. That it appears from the said bill of complaint that 
the plaintiff elected as her remedy against the estjate of the 
said Mary Ann Spencer, deceased, her suit at ljaw to re¬ 
cover the reasonable value of the services rendered bv her 
to said decedent, and thereby precluded the assertion by 
her of a claim for a testamentary provision alleged to have 
been agreed to be made for her in payment for $aid serv¬ 
ices. 

2. That it appears upon the face of the said bill of com¬ 
plaint that the plaintiff has been guilty of ladle's and de¬ 
lay far in excess of the statutory period of limitations of 
three years in the assertion of her alleged rights ajnd before 
bringing this suit. 

3. That it appears upon the face of the said biljl that the 
plaint iff has already asserted her claim upon |the facts 
herein relied upon against the estate of the said Mary Ann 
Spencer in a suit at law in this court, and that there has 
been an adjudication upon the said claim adverse to the 
plaintiff which is final and conclusive between said plain- 


! 
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VIRGINIA Hl'KDLE VS. 


tiff and this defendant of the matters and thing's set forth 
in said bill of complaint. 

PEELLE, OGILBY and LESH, 
By PAUL E. LESH, 

Attorneys for Defendant , American Security 

and Trust Company, Executor. 

7 To Ilosea B. Moulton, Esquire, Washington Loan 
and Trust Building: Tench T. Marye, Esquire, 
Union Trust Building. Washington. D. C .: 

Please take notice that the foregoing and annexed motion 
will I>e for hearing at the next equity motion day, or at 
such earlier date as tin* Court mav agree with counsel to 
hear the same. 

PEELLE, OGILBY and LESH, 
By PAUL E. LESH. 

Attorneys for Defendant , American Security 
and 'Trust Company . Executor of the Estate 
of Mary Ami Spencer , Dec'd. 

Service of the foregoing motion and notice acknowledged 

this Ul dav of Julv, 11)27. 

TENTH T. MAPYE, 

0 ., 

Attorneys for Plaintiff. 


I)e< ree Dismissin y Bill of Complaint. 

Filed dan. dO, 1928. 

# # # * # * 

Phis cause came on to he heard upon the bill of complaint 
and the motion of the defendant to dismiss the same and 
was argued bv counsel, and upon consideration thereof, it 
is bv the Court this dO dav of Januarv, 1928, 

Adjudged, ordered, and decreed that said bill of com¬ 
plaint be and the same is hereby dismissed, with costs 
against the plaintiff herein. 

W. HITZ, 

Justice. 

Appeal noted in open Court this 30 day of January, 1928, 
and appeal bond for costs fixed at one hundred ($100) 
8 dollars or a cash deposit of Fifty ($50) dollars in 
lieu thereof. 


W. H., Justice. 



AMERICAN SECURITY A* TRUST CO., EX., ETQ. 


Memorandum. 

February 21, 1928—Undertaking on appeal for $100 ap¬ 
proved and filed. 


Assignments of Error 
Filed Mar. 12, 1928. 
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The court erred: 

1. In dismissing tlie plaintiff's Bill of Complaint. 

2. In holding that the plaintiff elected as hj.*r remedy 
against the estate of Mary Ann Spencer, deceased, her 
suit at law to recover the reasonable value of the services 
rendered by her to said decedent, and therebyjprecluded 
the assertion by her of a claim for a testamentary provi¬ 
sion agreed to be made for her in payment for sai|l services. 

3. In holding that the plaintiff was guilty ofj laches in 
the assertion of her rights and before bringing; this suit. 

4. In holding that the plaintiff had already assorted her 
claim upon the facts herein relied upon against It he estate 
of the said Mary Ann Spencer in a suit at law in Ithis court, 

and that there had been an adjudication 1 upon the 
9 said claim adverse to the plaintiff which is final and 
conclusive between said plaintiff and this jdefendant 
of the matters and things set forth in said bill of <j*omplaint. 

I JOS FA P>. MOULTOX, 
TENCH T. MAYBE, j 

Attorneys for iVaintiff. 

i 

Designation of Record. 

\ 

Filed Mar. 5, 1928. I 


* 


* 


* 


* 


The clerk in making up the record herein for the Court 
of Appeals will please include the following: 

1. Bill of Complaint. j 

2. Motion to dismiss. 

3. Order of dismissal and notice of appeal. 
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VIRGINIA HURDLE VS. 


4. Filing of bond for costs on appeal. 

5. Assignment of errors. 

6. This designation. 

H. B. MOULTOX, 

T. T. MAP YE, 
Attorneys for Plaintiff. 


Service of the foregoing acce])ted Md March, 19*28. 

' PEELLE, OGILBY & LESH, 
Bv PAUL E. LKSII, 

Attorney - for Defendant . 
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Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, 

I, Frank E. Cunningham, Clerk of tIn* Supreme Court of 
the District of Columbia, hereby certify tlx* foregoing pages 
numbered from 1 to 9, both inclusive, to he a true and cor¬ 
rect transcript of the record according to directions of 
counsel herein filed copy of which is made part of this 
transcript in cause Xo. 47014 in Equity wherein Virginia 
Hurdle is Plaintiff and American Security A* Trust Co. 
Executor of the estate of Mary Ann Spencer, deceased, is 
Defendant, as the same remains upon the files and of record 
in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
» • 

affix the seal of said Court at tin* City of Washington in 
said District this lltli day of April 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRAXK E. CUXXIXGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4751. Virginia Hurdle, appellant, vs. American Secur¬ 
ity & Trust Co., Ex., A*c. Court of Appeals, District of 
Columbia. Filed Apr. 24, 1928. Henry W. Hodges, Clerk. 
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Jtt the (Enurt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 


April Term. 1928. 


No. 4751. 


VIRGINIA HURDLE, APPELLANT, 


vs. 


AMERICAN SECURITY AND TRUST COMPANY, 
EXECUTOR OF THE ESTATE OF MARY 
ANN SPENCER, DECEASED, APPELLEE. 


BRIEF FOR APPELLEE. 


This is an appeal from a decree dismissing a feill of 
complaint upon motion of the defendant appellee. 
The case was disposed of therefore upon the assumption 
that all of the facts stated in the bill of complaint! were 
true, but it can not be assumed that additionaljfacts 
exist which are not shown in the bill of complaint. 

The statement of facts contained in the brief for the 
appellant includes narrations of supposed events, which 
do not appear in the bill of complaint or in the record. 

The chronology shown by the bill of complaipnt is 
as follows (Rec., pp. 1-4): 

1914, Dec. 1: Appellant Virginia Hurdle and 
appellee's testatrix, Mary Ann Spencer, agreed, 
the appellant to render services, and Alary 
Ann Spencer to make a will leaving appellant 
one-half of her estate. j 

1919, .lime 8: Mary Ann Spencer died. | 






1919, Sept. 10: Mary Ann Spencer’s will, 
containing no bequest to appellant, admitted to 
probate and letters testamentary thereon issued 
to appellee. 

1924, Nov. 12: Appellant files action at law 

in Supreme (’ourt of the District to recover the 

reasonable value of the services rendered bv her 

%/ 

to Mary Ann Spencer. 

(No date alleged): Appellee pleaded the 
Statute of Limitations to appellant’s declaration 
at law. 

1920, October: Verdict for appellee on plea 
of Statute of Limitations directed bv court. 

(No date alleged): Appeal by present appellant 
to this court from verdict in law case noted and 
perfected. : 

1927. April: Appellant discontinued her ap¬ 
peal from the judgment in the law case. 

1927. May 2b: Present bill in equity filed, 
praying enforcement of contract to make will. 

As to the delay between the death of Mary Ann 
Spencer on June S. 1919. and the filing of the action 
at law on November 12.1924. the explanation of the plain¬ 
tiff contained in the bill of complaint is (Rec., pp. 3-4)— 

plaintiff has made. . . search 

. . ., but has been unable to find any such 

will: that in the hope and expectation of finding 
such will she refrained for a considerable period 
of time from taking action for the protection of 
her interests, but on November 12, 1924, having 
despaired of finding such a will, she brought 
suit at law in this court to recover the reasonable 
value of the services rendered by her as aforesaid.” 

The events added by appellant’s brief to those in the 
record are not of legal relevancy, but are inserted ap¬ 
parently to persuade the court that the case of ap¬ 
pellant has some extra-judicial merit not shown in the 
record. We do not care to fall into the same error, 
and go outside the record to reply by a similar narration 
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of claimed facts and denials. It would exaggerate the 
importance of appellant’s unfounded assertions to enum¬ 
erate them, but the statements to which we so j refer 
are such as the one concerning the Law Reporter! form 
for a will. The bill of complaint is brief, and the [court 
is respectfully referred to it for a statement of all the 
facts assumed to be true for the purpose of defendant’s 
motion to dismiss. 


ARGUMENT. 

The motion to dismiss the bill of complaint which 
was granted by the court below was upon three grounds: 
(1) election: (2) laches and limitations, and (3) res 
adjudicata. 

These defenses will be separately discussed, biit at 
the outset it may be said, quoting from Justice Suther¬ 
land in V. S. r.s. Oregon Lumber Co., 260 V. S., [290, 
67 L. Ed., 261: j 

“The doctrine <>f election of remedies [and 
that of res judicata are not the same, but they 
have this in common, that each has foij its 
underlying basis the maxim which forbids jthat 
one shall be twice vexed for one and the sjame 
cause. The policy embodied in this makim, 
we think, requires us to hold that the plaintiff 
in error, in bringing the original suit. am| in 
continuing after the plea in bar (of limitations) 
to follow it to a final determination, made, an 
irrevocable election, and that it is now estopped 
from maintaining the present inconsistent action.” 

The issue in the former suit was joined on the de¬ 
fense of the staleness of plaintiff’s demand, raised by a 
plea of the statute of limitations. The defense here 
is likewise partly based on the staleness of plaintiff’s 
claim, and equity in such cases as this enforces! as 


! 
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measuring permissable delay the limit prescribed by 
the statute of limitations. This issue has already been 
adjudicated against the appellant. 

1. THE APPELLANT ELECTED AN INCONSIS¬ 
TENT REMEDY. 

Thi< was the first ground of the motion to dismiss 
(Rec.. ]). f>), and may be stated: That it appears from 
the bill of .complaint that the plaintiff elected as her 
remedy against the estate of the said Mary Ann Spencer, 
deceased, her suit at law to recover the reasonable value 
of the services rendered by her to said decedent, and liti¬ 
gated that remedy to a final judgment, and thereby 
precluded the assertion by her of a claim for a testa¬ 
mentary provision alleged to have been agreed to be 
made for her in payment for the same services. 

A promise to compensate for services by a provision 
in a will may be specifically enforced by a bill in equity 
fastening a trust on the decedent’s property, or, in the 
alternative, the promise may be waived or considered 
rescinded, if it has not been performed, and suit brought 
on the implied promise to pay the reasonable value of 
the services. 

Upon Miss Spencer’s death, there being no will leaving 

to Mrs. Hurdle her agreed one-half of the estate, Mrs. 

Hurdle had therefore these plain alternatives: She 

could claim a one-half interest in all of Miss Spencer’s 

estate and ask a court of equity to enforce and decree 

to her her equitable interest therein: or she could treat 

Miss Spender’s promise to make such a will as rescinded 

bv breach and relv upon the contract which the law 

implies only in the absence of other compensation, to 

pay her the reasonable value of the services rendered 

by her. Her right to the one kind of compensation 

or the other was certainly alternative. We do not 

% 

understand that appellant denies this (Brief, pp. 5 to 9). 
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Appellant, however, claims that the two remedies 
which were open to Mrs. Hurdle were consistent, though 
alternative, claiming that the doctrine of election 
applies only when the two remedies are not only jalter- 
native but inconsistent. 

In support of this contention, appellant quotes 
from a decision of this court. Roller rs. MurraV. 40 

v * 

App.. 240. Without attempting here to discuss the 

i 

facts involved in the case so referred to. which arje not 
at all analogous to the present ca-e, it becomes apparent 
that what this court meant in the case referred jto is 
not inconsistent with our contentions when a more full 
quotation is made. What this court said on I this 
point (page 258). was: 

“The rule of election is clearly but strongly 
stated in Thompson rs. Howard, 81 Mich. ; 801), 
quoted with approval in Robb rs. Yos, 155 V- S. 
18. 41. 81) L. lid. 52. 02. 15 Sup. Ct. Rep. 4, 
as follows: *A man may not take contradictory 
positions: and where ho has a right to chjoose 
one of two modes of redress, and the twc| are 
so inconsistent that the assertion of one involves 
the negation or repudiation of the other,' his 
deliberate and settled choice of one, with knowl¬ 
edge. or the means () f knowledge, of such facts 
as would authorize a resort to each, will (pre¬ 
clude him thereafter from going back and elect¬ 
ing again.' ’This rule, it will be observed,! re¬ 
quire- not only that the remedies be inconsistent, 
but such that the adoption of one will amount 
to a complete denial or negation of the other. 
It has no application where the remedies! are 
concurrent and involve distinct matters, either 
of which may call for independent relief." 

In the present case, the two remedies are “so incon¬ 
sistent that the assertion of one involve- the negation 
or repudiation of the other." 

That is to say, if Mrs. Hurdle was after Miss Spender's 

11SS-F—2 
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death the equitable owner of one-half of Mrs. Spencer's 
estate, she was thereby compensated in accordance 
with her contract with Mrs. Spencer in full, and she 
was not entitled to recover at law the reasonable value 
of her services. It was only by taking the position 
that the contract to leave her bv will one-half of the 

%r 

estate was rescinded bv its breach, that Mrs.Hurdle 

V 

could claim the benefit of a promise implied in law 
to pay her the reasonable value of her services. 

Of course the mistaken pursuit of a remedy which 
is not in fact a proper or available remedy does not 
bar the subsequent assertion of the appropriate remedy. 
In the present case, however, it can not be denied that 
if Mrs. Hurdle had an enforcible case at all. the remedy 
she first invoked was appropriate and would have 
given her relief if her action had not been subject 
to a valid defense. See Drury vs. Gorrell. 44 App. 
D. C. 518. and see 40 Cyc. 1000. under the title Wills, 
and the sub-titles Contract to Make. Recovery for 
Services: 

“Rut where services are performed in pur¬ 
suance of a contract to leave property by will 
to the promisee, and the promisor fails to comply 
with the agreement, a recovery* mav be had 
against his estate for the reasonable value of 
the services.” 

But the rule is further stated in the same text under 
the same title (40 Cyc. 1082) as follows: 

“And the bringing of an action against the 
testator's estate for services amounts to an 
election not to claim a bequest expressed to be 
in payment for such services.” 

An election which would bar a legatee or beneficiary 
of a will, the bequest being in payment for services, 
from taking such bequest, would certainly bar one who 
claimed that an agreement had been made and 

i 



I 


/ 


I 

i 

i 


broken to compensate her by a bequest from j suing 
for such a bequest. The opinion in Smith vs. Fulrnish, 
70 Cal. 424, is therefore directly in point. Theije the 
suit was for the reasonable value of services rendered 
to a deceased and recovery was had in the court below. 
The appellate court said: 


“The only other point relied on by the appel¬ 
lants for a reversal grows out of the fact' that 
the deceased in his will made a bequest to Mrs. 
Smith of S3,000 ‘in consideration and in! pay¬ 
ment for her kind care and attention during 
my last sickness.’ It is said that the bequest 
was intended as full compensation for the services 
rendered by Mrs. Smith, and that it has notlbeen 


renounced. The answer to this is that her ac¬ 
tion in respect to the claim was an election on 
her part not to rely upon the bequest: and upon 
the distribution of the estate, the rights of 
the executors, and of all interested therein, 
can be properly and appropriately protected.” 


(’ases 
doctrine 


controlling in this jurisdiction in whichj 
of election has been applied include— 


the 


Robb vs. Vos, loo 1. S. 13, 43, 39 L. Ed. 52, (53, 
where the Supreme Court held: 

“The rule established bv these cases is that 


any decisive act by a party, with knowledge of 
his rights and of the facts, determines his election 
in the ca^e of inconsistent remedies, and that 
one of the most unequivocal methods of showing 
ratification of an agent's act is the bringing 
of an action based upon such act." 


In Smith vs. Gilmore, 7 App. D. (’. 192, the headnote 
is as follows: 

“If after a conditional sale is made of a piano, 
the vendee before the purchase price is fully paid 
dies, and at public auction by the collectors 
of her estate the piano is sold to one who Sub¬ 
sequently on demand refuses to surrender it 


i 

i 

j 


I 
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to the original vendor or to pay the balance 
of the purcha-e price, an application to the 
Probate Court by the original vendor to compel 
the collectors to pay such balance of the purchase 
price will, although refused, be such an election 
of remedies a< will preclude him from recovering 
the piano by replevin from the purchaser at the 
auction.” 


This court in this case discusses somewhat conflicting 
decisions of other jurisdictions and says: 


"It is quite generally held that where one has 
parted with property through fraudulent rep¬ 
resentations, he has his option to declare it no 
sale and recover his goods, or to affirm the sale 
and recover their value: and if he elect between 
his remedies, and commence proceedings, with 
knowledge of all the facts, he can not afterwards, 
to suit his convenience or to serve his interest, 
withdraw therefrom and pursue the other.*' 


The petition of the plaintiff in the case last cited 
to the Probate ( ourt for payment by the collectors 
was denied for the reason that the collectors at that time 
had no power beyond that of collection and preserva¬ 
tion and no power to pay claims. Vet the filing of this 
petition was held to be an election to collect the debt 
and an abandonment of title to the piano. 

There is. however, in Corpus .Juris a statement 

relevant to this subject which is misleading but which 

has been since made of no authoritative value in this 

jurisdiction by the decisions of the Supreme Court. 

notablv bv the decision in United States rs. Oregon 

Lumber Co., 200 U. S. 290. 07 L. Ed. 289, hereinafter 

quoted from. The statement in Corpus Juris to which 

* 

we refer is under the title of Election of Remedies, 
in 20 C. J., page 25, as follows: 

"A party does not have two remedies between 
which he must elect where there is a valid 
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defence to one of them, as where the remedy 
first sought is defeated by laches or the statute 
of limitations, although there are decisions in¬ 
consistent with this rule. The general rule 
as to the effect of pursuing a remedy to which 
the party is not entitled is not in conflict! with 
the rule that one having a choice of tWo in¬ 
consistent remedies is bound by his election, 
and where a party does in fact have two in¬ 
consistent remedies at his command the I fore¬ 
going rule as to mistake of remedy doei? not 
apply.” 


Cited in support of this statement in Note |49 is 
the case of Tullos v. Mayfield, 19S S. W., 1073, a decision 
by the Texas Court of Civil Appeals. To the contrary, 
under Note 50, is cited Stokes vs. Wright, 20 Ga. |App. 
325, 93 S. E. 27, a case in which it was held thslt an 
election to sue a physician in tort for malpractice in¬ 
stead of suing in contract is a binding election, j not¬ 
withstanding the remedy in tort was barred by limi¬ 
tations at the time such action was commenced. What¬ 
ever doubt there may have been on the subject is, 
however, set at rest by the opinion of Mr. Justice 
Sutherland in United States vs. Oregon Lumber Co., 
260 U. S., 290, 67 L. Ed. 261, above referred to. If there 
is any doubt in the mind of the court that plaintiff 
is precluded from maintaining her present suit by , her 
election and pursuit of the claim for the reasonable 
value of her services to final adjudication, it is respect- 

i 

fully suggested that this decision be read in fulty as 
it is quite short, though too long to quote in full in jthis 
memorandum. The headnotes to this case are as follows: 

i 

“1. The United States government may either 
disaffirm a patent for public lands acquired 
bv fraud under the Timber and Stone Act,I or 
it may affirm the transaction and recover damages 
for fraud, but it can not do both. \ 
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2. Any decisive action by a person with knowl¬ 
edge of his rights and of the facts determines 
his election in case of inconsistent remedies. 

3. Although the mere bringing of a suit to set 
aside for fraud a patent for public lands may 
not constitute an irrevocable election, vet, if, 
with knowledge of the facts the government, 
on the coming in of a plea of the statute of 
limitations, refuses to abandon the suit and 
bring an action for fraud, or transfer the action 
to the law side of the court, but persists in 
securing a judgment on the issue presented, 
election will be complete, so that an adverse 
judgment will bar an action to recover damages 
for the fraud. 

4.i The mere fact that a remedy in equity to 
set aside a patent of public lands for fraud is 
shown not to have existed, because barred by 
the statute of limitations, does not prevent 
the pressing of such suit to judgment from 
being an election of remedies which will prevent 
a subsequent action at law to recover damages 
for the fraud. 

5. The defense of the statute of limitations 
is not technical, but substantial and meritorious. 

b. Although the doctrine of election of remedies 
and that of res judicata are not the same, they 
have this in common, that each has for its under¬ 
lying basis the maxim which forbids that one 
shall be twice vexed for one and the same cause." 

It seems that an Act of March 3. 1 St) 1, 2b Stat. 1093, 
had provided a six-year statute of limitations, running 
from the time the cause of action was discovered, against 
proceedings to annul patents to lands such as was the 
prior equity suit. The action before the court in this 
case was the action at law to recover damages for 
deceit, as to which there was no statute of limitations 
(see dissenting opinion of Brandeis, T. Ed., page 271). 
As above stated, all of the opinion is illuminating. 
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The gist of it as it affects our present question is con¬ 
tained in the following paragraphs, 67 L. Ed., 26d: 

“The mere filing of the bill in the first suit, 
according to many authorities, did not j con¬ 
stitute an irrevocable election. But upon as¬ 
certaining from their plea that the defendants 
intended to rely upon the statute of limitations, 
and having knowledge of the facts upon which 
that plea was founded and thereafter sustained, 
the plaintiff in error had fairly presented |to it 
the alternative: (a) of abandoning that! suit 
and beginning an action at law, or transferring 
it to the law side of the court, and making the 
necessary amendments to convert it intb an 
action for damages, as a ‘mere incident ill the 
progress of the original case’ (247 U. S., 210); or 
(b) of proceeding with the original case upon the 
issues as they stood. The plaintiff in ierror 
deliberately chose the latter alternative. If the 
election was not final before, it became final and 
irrevocable then.'* 

67 L. Ed. 270: 

“The defense of the statute of limitations is 
not a technical defense, but substantial and 


meritorious 


The 


great 


weight of modern 


authoritv is to this effect.” 


“Whether based on a plea of the statute 
of limitations or on a failure to prove substantive 
allegations of fact, therefore, the result ofj the 
judgment is the same, viz.: that plaintiff| has 
no case; and to hold that plaintiff may then 
invoke another and inconsistent remedy is! not 
to recognize an exception to the general operation 
of the doctrine of election of remedies, bujt to 
deny the doctrine altogether. Here, uponj the 
facts as stated in the bill in equity and later 
in the action at law, both remedies were available 
to the plaintiff in error. In electing to suje in 


equity plaintiff in error proceeded with 


full 
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knowledge of the facts. but it underestimated 
the strength of its cause, and if that were sufficient 
to warrant the bringing of a second and incon¬ 
sistent action the result would be to confine 
the defense of election of remedies to cases 
where the fir>t suit had been won by plaintiff, 
and to deny it in all ca^e-t where plaintiff had 
lost. But the election was determined by the 
bringing and maintenance of the suit, not by the 
final disposition of the case by the court. See, 
for example, Bolton Mines Co. rs. Stokes, S2 
Md. 50. 50. 31 L. R. A. 7S0. 33 Atl. 401. 

“The distinguishing feature of the instant 
case is that, after the coming in of the answer, 
pleading the statute of limitations, and the 
plain warning thus conveyed of the danger of 
continuing the equity suit further, the plaintiff 
in error persisted in pursuing it to final judgment, 
instead of promptly reforming the cause or dis¬ 
missing the bill and seeking the alternative 
remedy not subject to the same defense. The 
doctrine of election of remedies and that of res 
judicata are not the same, but they have this 
in common, that each has for its underlying 
basis the maxim which forbids that one shall be 
twice vexed for one and the same cause. The 
policy embodied in this maxim, we think, re¬ 
quires us to hold that the plaintiff in error, in 
bringing the original suit, and in continuing 
after the plea in bar to follow it to a final de¬ 
termination. made an irrevocable election, and 
that it is now estopped from maintaining the 
present inconsistent action." 


Though then 4 is a dissent written bv Justice Brandeis, 
concurred in by the Chief Justice, even the dissent 
appears to be consistent with doctrines of the case as 
thev control the case here in controversy. In the 
mting opinion it is stated. 07 L. Ed. 273: 


“There are some cases in this court, earlier 
thani those discussed above, in which the doc¬ 
trine of election of remedies was referred to when 
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denying the relief sought. But in those! cases, 
of which Robb vs. Vos. loo V. S. 33,139 L. 
Ed. 52, 15 Sup. Ct. Rep. 4, is an example!, relief 
was not denied because of a previous election 
of an inconsistent remedy. The party failed 
bee ause he had theretofore made a choice; of an 
alternative substantive right: as where ope, by 
his conduct, ratifies and makes valid an |unau¬ 
thorized transaction otherwise void. In! such 
cases the mere fact that the conduct relied upon 
consisted, in whole or in part, of legal proceedings, 
is of no legal significance in this connection.” 


So in the case at bar. alternative substantial rights 
are involved. One is the right to claim the benefit 
of the express contract to make a will, and the| other 
is the right to claim the benefit of an implied pifomise 
to pay the reasonable value of the services; and the 
implied promise exi>ts only upon the hypothesis that 
the express promise is eliminated by waiver. A suit 
on the implied promise was pursued, after plea pf the 
statute of limitations, to final adjudication and appeal. 
It is respectfully submitted that the Oregon Lumber 
Company case is a controlling authority to the 'effect 
that a conclusive election had been made and the 
subject matter is not to be litigated again between the 
same parties. 

Appellant's Authorities on Election Further 

( Considered. 

In support of appellant's contention that her pijesent 
claim of equitable ownership of one-lialf Miss Spepcers 
estate is consistent with her prior claim to money 
compensation for the same services, appellant (Brief, 
p. b) cites also 9 Ruling Case Law, pp. 958 and! 959, 
where we find paragraphs numbered 3 and 4 Under 
the title “Election of Remedies." 

i 

In the same chapter, paragraph 12, p. 90(5, under 


! 
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the title “Application of Principles to Particular Con¬ 
ditions’* and sub-title “Actions on Contract Generally,” 
it is said: 

“Qn the- breach of a contract, an election to 
sue upon it or to rescind it waives the right 
to assert the respectively inconsistent rights 
of suing to obtain a rescission or to assert any 
claim arising on it.” 

And under the sub-title “Action at Law or Suit in 
Equity/' p. 904: 

“When a party has a cause of action which 
he may prosecute either as an action at law 
or as a suit in equity, he may elect to pursue 
either remedy, . . . It is a general rule 

that!where a plaintiff is prosecuting an action 
at law and a suit in equity against a defendant 
at the same time for the same cause he may 
be compelled by the court on application by the 
defendant to elect whether he will proceed 
with the one or the other.” 

p. 905: 

“Generally speaking, to amount to an election, 
the plaintiff must have prosecuted one of his 
actions to a final judgment or decree which has 
not been disturbed on appeal. 


Cited in support of the sections from Ruling Case 
Law quoted, in appellant's brief is Wood vs. Claiborne , 
82 Ark. 514i 520. where a plaintiff, a minor, was suing 
his attornevs for monev which the attorneys had paid 
to the minor's father who had no authority to receive 
it. The plaintiff had first brought suit against his 
father and recovered judgment which remained un¬ 
satisfied. The court said: 


“But there is a distinction between the case 
of an agent who pays money of his principal 
in that wav and a debtor who pavs money to a 
third person to be paid to the creditor for the 
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debtor. If the person fails to pay the creditor 
as he promised the debtor to do, the creditor 
may elect to treat the debt as unpaid and hold 
the debtor, or he may ratify the act of the 
debtor and sue the other party for the money, 
but he can not do both; and when he brings 
his action against one he loses his right to hold 
the other responsible. . . . The creditor has 

no right of action against such third party until 
he ratifies the payment, for, as above sjtated, 
until he does so the money belongs to the debtor 
who must bear the loss if the money is notj paid. 
The creditor is not in law injured by the non¬ 
payment, for his debt is not affected. It follows 
therefore, that, if the creditor elects to j treat 
the money paid to the third party as belonging 
to him and bring suit for it, he can not 'after¬ 
wards sue the original debtor, for as soon is the 
money becomes the property of the creditor the 
debt is discharged. After having brought an 
action and recovered a judgment against the 
party to whom the debtor paid the money for 
the creditor, the creditor can not afterwards sue 
the debtor for the debt, for by the first fiction 
the creditor has admitted that the debt! was 
paid, and that the title of the money has pjassed 
to him. The two actions are inconsistent^ and 
one is a bar to the other. ” 

i 

! 

So here, Mrs. Hurdle, by suing Miss Spencer’s estate 
for the reasonable value of the services rendered bv 
her, admitted, and in fact asserted, that she had not 
been paid for the services, that is, that she did not have 
the equitable title to one-half of Miss Spencer’s ^state 
which she now seeks to assert. 

Cited also in support of the text quoted by appellant 
is the case of Keedy vs. Long , 71 Md. 385, decided by 
the Court of Appeals of Maryland, November 15, 
1889, which court at that time included Chief Justice 
Alvey. The plaintiff appellee in that case was a dis¬ 
charged teacher in the school of which the defendant 
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appellant was the proprietor. She had brought a former 
suit and recovered judgment for the value of her services 
for the fraction of a month after the month for which 
she had been paid in full. Subsequently she brought 
the action reviewed in this opinion for a breach of the 
contract of employment which was for a period not 
expired at the time of her discharge. The sixth and 
seventh pleas relied on the judgment she had recovered 
as a bar to the present action: the court said, p. 389: 


‘‘ \\ servant, wrongfully discharged,' says 
Smith in his work on Master and Serrant y 75 
Laic Lih., 96. ‘has only two remedies open 
to him at law, either of which he may pursue 
immediately on his discharge. First, he may 
treat the contract as continuing , and bring a 
special action against the master for breaking 
it bv discharging him: and this remedv he mav 
pursue whether his wages are paid up to the 
time of his discharge or not: or, secondly, if his 
wages are not paid up to the time of his discharge, 
he may treat the contract of hiring as rescinded . 
and sue his master on a quantum meruit for the 
services he has actuallv rendered.' These two 


alternative remedies are the only ones open to 
him. . . . The servant will not be allowed 

to bring more than one of these alternative ac¬ 
tions. Wood on Master and Servant , see. 125. 
If he elects to sue upon a quantum meruit , he 
must treat the contract as rescinded, Bull vs. 
Schuberth , 2 Md. 57. and he will not be allowed 
to maintain afterwards an action for damages, 
which action is founded on the assumption of the 
continuance of the very same rescinded con¬ 
tract. And so. conversely, when he treats the 
contract as a continuing one, by suing for a 
breach of it, occasioned by his having been 
wrongfully discharged, he can not be permitted 
to recover also upon a quantum meruit, where a 
recovery presupposes the total rescission of the 
agreement. Hence, when he pursues one of the 



I 
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two only remedies open to him he of necessity 
abandons the other: and a recovery in one would 
be a complete bar to any subsequent action on 
the other. This is so in actions of this character, 
because the two remedies are alternative. Herein 
lies the distinction between this class of : cases 
and the decisions relied on and cited by the 
appellees. These latter, of which Davis vs. 
Brown, 94 U. S. 423 is an example, announce 
a correct doctrine, which, however, has no 
application, for the reason just indicated, to 
cases like the one now before us. 


“Inasmuch, therefore, as these pleas hllege 
that the appellee, after having been discharged 
brought suit before a justice of the peace ion a 
quantum meruit , and recovered a judgment 
therein, which judgment had been paid, she imust 
be treated as having elected to pursue one (if the 
two remedies then open to her, and she }s, in 
consequence, precluded or barred from resorting 
to the other. She chose that remedy Which 
implied that the contract had been rescinded 
and she carried it to a final judgment; she can 
not subsequently institute and pursue the other 
remedy which is founded on the assumption I that 
the contract is not rescinded but continuing/’ 

So here, Mrs. Hurdle “chose that remedy which implied 
that the contract (to make a will) had been rescinded, 
and she carried it to a final judgment.’* Therefore, 
Mrs. Hurdle “can not subsequently institute and 
pursue the other remedy which is founded on the as¬ 
sumption that the contract is not rescinded but con¬ 
tinuing.” | 

Appellant relies principally upon two cases which 
appellant says seem to be the only ones which have 
had the same facts squarely before the court deciding 
the cases, and which appellant says hold that a claim 
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for money compensation is not inconsistent with a 
claim for a bequest as compensation for the same 
services. (They are Willard vs. Shekell, 236 Mich. 
197, and Pillsburv vs. Earlv, 324 Ill. 562. 

In Willard vs. Shekell . it appears that a petition in 
the probate court for reimbursement for certain serv¬ 
ices rendered a deceased (which services were the con¬ 
sideration for the promise to make a will, which was the 
basis for the later equity suit), was accompanied by an 
affidavit or other paper which stated the claim in the 
same form in which it was afterwards asserted in the 
equity suit, and that the claim for money payment for 
the services was not pursued. If the opinion is closely 
read, it will be seen that the claim for money payment 
was laid aside by the court because it was not pursued. 
The claim which was discussed in the opinion of the 
court as being possibly inconsistent but held to be 
consistent with the suit in equity, was an attempt to 
probate a will which would have been in accordance 
with the claim made in the equity suit. 

In the other case, Pillsbury vs. Early . the matter 

really discussed was whether a decree dismissing an 

equity suit on final hearing for “want of equity" was 

res judicata as to a subsequent claim for a payment 

in monev of the reasonable value of the services. The 
% 

holding on this point in full, including the sentence 
upon which plaintiff must rely, was as follows: 

“The decree in the chancery suit was not 
res judicata as to all of the matters involved 
in the instant case and did not constitute a bar 
to the prosecution of plaintiff’s claim for labor 
and services. While the rule is that when 
some specific fact or question has been adjudi¬ 
cated and determined in a former suit and the 
same fact or question is again put in issue in a 
subsequent suit by the same parties, the de¬ 
termination in the former suit, is properly pre- 
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sented and relied upon, will be conclusive upon 
the parties in the subsequent suit without 
regard to whether the cause of action in each 
case is the same, (Dempster vs. Lansingfi , 244 
Ill., 402), yet where the former adjudication is 
relied on as an answer and a bar to the whole 
cause of action it must appear that the things 
sought to be recovered and the cause of action 
in both suits are the same, (Hanna vs. Read, 
102 Ill., 596; Silurian Oil Co. vs. Neil, 277 
Id. 45). and that the former judgment peces- 
sarilv involved the determination of the same 
fact to prove or disprove what it is offered in 
evidence (Wells vs. Robertson, 277 Ill., j 534). 
The issues in the chancery case and in the in- 
stant case were not the same. The chancery 
suit was for the specific performance of an 
express contract, and to entitle plaintiff! to a 
decree in that suit it was necessarv that she Should 
prove, among other things, such express! con¬ 
tract by clear and convincing proof. Plaintiff 
was not next of kin to the deceased, and in the 
instant case it was not necessarv that she should 

V 

prove that the services were rendered under 
an express contract but recovery could be had 
upon an implied contract as well, (Heffron vs. 
Brown, 155 Ill. 322: Switzer vs. Kee, 146) Id. 
577; Miller vs. Miller , 16 Id. 296). Neither 
did the prosecution of the chancery suit| con¬ 
stitute an election of remedies and so operate 
as an estoppel to a recovery in this suit. (Fletcher 
v. Osborn, 282 Ill. 143; Aldrich vs. Aldrich, 
2S7 Id. 213). The Appellate Court reversed the 
judgment upon an erroneous conclusion that the 
action was barred and did not consider the pther 
questions involved in the case.” 


It will be noted that the sentence upon which plaintiff 
relies is supported by citations of two prior Illinois 
cases, Fletcher vs. Osborn, and Aldrich vs. [Aid- 
rich. The latter one of these cases relies expressly 
upon the former. They were cases in which claims 


i 
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were enforced based upon agreements to devise or 
bequeath property, and tlie fact of an express agree¬ 
ment having been made was the matter in dispute in 
each. The defendants in these cases relied in part 
upon tlie fact that the plaintiffs had filed claims in the 
probate court as creditors. Discussing this fact, in 
each case, as a matter of evidence, the Illinois court 
said that the claim by the plaintiff as a creditor was 
inconsistent with the claim as an intended legatee. 
And these cases are the ones upon which is based the 
sentence in Pillsbury vs. Parti/, upon which the plaintiff 
relies. 

Insofar as the Pillsbury ease may be supposed to 
hold that the prosecution to a final judgment of an 
alternative remedy does not end the plaintiff s rights, 
it is respectfully submitted that it is contrary to the 
Oregon Lumber Company case upon which we rely 
and which should bo controlling in this jurisdiction: 
and insofar as it is cited to the point that Mrs. Hurdle s 
claim as a creditor was not inconsistent with her present 
claim, the opinion itself disclaims such a view by relying 
upon prior Illinois decisions which held the contrary. 

On the other hand, insofar as the case deals with 
the doctrine- of res judicata, it will be seen from tlie 
above quotation that it is consistent with the appellee's 
position, and states the law to the same effect and in 
almost the same words as those used hereinafter (pages 
20 et seq). 

2. APPELLANT’S SUIT IS BARRED BY LACHES 

AND LIMITATIONS. 

The second ground of the motion to dismiss the bill 
was (Rec.. p. 5): 

‘*2. That it appears upon the face of the 
said bill of complaint that the plaintiff has 
been guiltv of laches and delav far in excess 
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of the statutory period of limitations of |three 
years in the assertion of her alleged rights and 
before bringing this suit.” 

i 

i 

As to the raising of this point by a motion to dismiss 
the bill, see ('animack rs. Carpenter, 8 App. ij). C. 
219, 228, where Chief Justice Alvev said: 

“It is well settled that laches and undue jlapse 
of time constitute a good defense in ecjuity, 
and one that mav be availed of bv demkirrer 
to the bill. Maxwell vs. Kennedy, 8 How. 
210: Bank rs. Carpenter, 101 I\ S. 567: Lans- 
dale rs. Smith. 106 l\ S. 891: Speidel vs. Hehrici, 
120 V. S. 877, 887.” | 

| 

The applicable period of the statute of limitations is 
of course three years, inasmuch as this suit is upon a 
simple contract. See ('ode Section 1265. j 

A suit in equity upon a simple contract is barred, 
equally as is an action at law. by the lapse of ijnore 
than the period prescribed by the statute of limita¬ 
tions. The rule is well stated in Allen rs. Bcalj 10 
Kv. (8 A. K. Marsh) 1888. as follows: 


“If then the statute would have operated as 
a bar to an action at law, founded upon'the 
contract, it would seem to follow that it rjiust 
equally operate as a bar to a suit in equity, 
founded upon the same contract: for a court of 
equity is as much barred by the statute js a 
court of law. In fact, in all cases, the sijune 
rules of propriety and the same rules of decision 
govern both courts: and it is, therefore, a settled 
rule, that a court of equity will not decree the 
specific execution of a contract upon which a 
court of law will not give damages.” 


In manv leading American cases wherein this rule is 
v # | 
discussed, the opinion of Lord Redesdale in Howenden 


11SS-F—3 


i 

i 





vs. Lord Annesley, 2 Sell. A: Sef. 007, is quoted, in part, 
as follows: 

“But it is said that courts of equity are not 
within the statute of limitations. This is true 
in one respect: they are not within the words 
of the statutes, because the words apply to 
particular legal remedies: but they are within 
the spirit and meaning of the statutes, and 
have been always so considered.'* 


The following excerpts from opinions of the Supreme 
Court are based upon the same principle: 

Elmendorf vs. Taylor, 10 Wheat. 152. lf>S, 6 
L. Ed. 2S0. 204. 

“Although the statutes of limitations do not, 
either in England, or in these states, extend to 
suits in chancery: yet the courts in both countries 
have acknowledged their obligation.** 


The Bank of the Enited States vs. Daniel. 12 Pet. 
32. 50. 0 L. Ed. 0S0. 00S: 


“Lastly, the appellants rest their defense on 
the statute of limitations. If the thousand 
dollar- claimed as damages were paid to the 
bank at the time the bill of exchange was taken 
up. then the cause of action to recover the 
money (had it been well founded) accrued at 
the time the mistaken payment was made, 
which could have been rectified in equity, or 
the monev recovered back bv a suit at law. 
4 he courts of law and equity have concurrent 
jurisdiction: and the complainants having elected 
to resort to equity, which they had the right to 
do. were as subject to be barred by the statute 
in the one court as in the other. In such cases 
the courts of equity act in obedience to the 
statutes of limitation, from which tliev are no 

V 

more exempt than courts of law." 


“It follows the act of limitations is a bar to 
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the appellees, 
of defense." 


aside from anv other "rounds 


Ciodden rs. Kimmell. 1)9 Y. S. 201, 25 L. Ed. 431: 

i 

“Statutes of limitation form part of the 
legislation of every government, and are every¬ 
where regarded as conducive and even necessary 
to the peace and repose of society. When'they 
are addressed to courts of equity as well as 
to courts of law. as they seem to be in i con¬ 
troversies of concurrent jurisdiction, they! are 
equally obligatory in both forums as a nteans 
of promoting uniformity of decision. 

“Stale claims are never favored in equity land, 
where gross laches is shown and unexplained 
acquiescence in the operation of an adverse 
right, courts of equity frequently treat j the 
lapse of time, even for a shorter period than the 
one .specified in the Statute of Limitations, jas a 
presumptive bar to the claim. Stearns rs. Page, 
7 IIow. SI9, Badger rs. Badger. 2 Cliff. 154. 

“Time, it is said, is no bar to an established 
trust which may be true in cases of concealed 
fraud, provided the injured party is not guilty 
of undue laches subsequent to its discovery. 
Circumstances of the kind form an exception 
to the rule: but the rule still is, that when a 
party has been guilty of such laches in prose¬ 
cuting his equitable remedy as would bar hijn if 

his title was solelv at law, he will be barred in 

* 

equity, from a wise consideration of the para¬ 
mount importance of quieting titles. Michjoud 
rs. Cirod, 4 How. 561." 


Lansdale rs. Smith, 106 U. S. 391, 27 L. Ed. ?19: 

“It has been a recognized doctrine of eourtjs in 
equity, from the very beginning of their juris¬ 
diction, to withhold relief from those who have 
delayed for an unreasonable length of time in 
asserting their claims (citing cases). In Wagner 
rs. Baird, 7 How. 259, it was said that long 
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acquiescence and laches by parties out of pos¬ 
session are productive of much hardship and 
injustice to others, and is not to be excused 
except by showing some actual hindrance or 
impediment, caused by the fraud or conceal¬ 
ment of the party in possession. The case 
must be one which appeals to the conscience of 
the Chancellor." 


Philippi rs. Philippe, 115 V. S.. 
336, 339: 


151, 156, 29 L. 



“Conceding what is contended for by the 
counsel for plaintiff that the Statute of Limita¬ 
tions does not run against an express trust, it 
must be borne in mind that this rule is subject 
to the qualification that when the trust is repudi¬ 
ated by clear and unequivocal words and acts 
of the trustee who claims to hold the trust 
property as his own. and such repudiation and 
claim are brought to the notice of the beneficiary 
in such manner that he is called upon to assert 
his equitable rights, the Statute of Limitations 
will begin to run from the time such repudiation 
and claim came to the knowledge of the bene¬ 
ficiary." (Citing cases.) 


Speidel rs. llenrici, 120 L. S.. 377, 3S6, 30 L. Kd.. 
71S, 710: 


“In the case of an implied or constructive 
trust, unless there has been a fraudulent con¬ 
cealment of the cause of action, lapse of time is 
as complete a bar in equity as at law." 


See also the opinion of the court written by Mr. 
Justice Holmes in Curtis vs. Connly, 257 U. S., 260, 
264, 66 L. Kd., 222. 227, citing— 

Emerson rs. Gaither, 103 Md.. 564. S L. R. A. (X. S.), 


738, wherein the Court of Appeals of Maryland in a suit 
in equity against directors of a bank for breaches of 
their trust, reviewed the authorities upon the appli- 



i 

i 


cation of the statute of limitations to such suits, and said: 

‘‘In Weaver vs. Leiman, 52 Md., 70S, Judge 
Miller stated three propositions to be established: 
*(1) As a general rule the statute of limitations 
is a bar to a bill in equity for an account, just 
as it is a bar to an action of account in a!court 
of law. . . . (2) Hut if a cestui que j trust 
demands in equity an account from the trustee, 
and there is an express, subsisting, and recognized 
trust, neither the period of limitations! pre¬ 
scribed by statute, nor length of time, is a bar to 
relief. . . . (3) If, however, there is njierely 

an implied or constructive trust arising by 
operation of law, courts of equity will, j as a 
general rule, follow and obey the law by applying 
the statutory limitation of time.* '* 


The same rule is otherwise stated in ('orpus Juris under 
the title Equity, sub-title Laches, sub-title Statute of 
Limitations, where it is said (21 ('. J. 252): j 

“But where there is a corresponding I legal 
right or remedy, although equity may have 
exclusive jurisdiction over the enforcement of 
the right, courts of equity will apply the statute 
bv analogy." i 


Cited in support of this statement are columns of 
cases from all jurisdictions, including many United 
States cases, and from the District of Columbia—j 

“Col. Univ. rs. Taylor, 25 App. 1). C. 124. 

“\Y. L. A: T. Co. vs. Darling, 21 App. D. C. 

132, 139. j 

“Sis rs. Boarman, 11 App. I). C., 11G. 

“Willard vs. Wood, 1 App. D. C. 44 i(aff. 

1G4 V. S. 502. 41 L. Ed. 531). 

“Stansbury vs. Inglehart, 20 D. C. 134.*’! 

I 

Washington Loan and Trust Company vs. Darling, 
21 App. I). C. 132, was a suit in equity to charge agdinst 
an estate in the hands of trustees an annuity payable 
in instalments. The annuity was payable under a 


! 
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contract with the decedent, hut the estate had been 
delivered by the executor to the trustees prior to the 
filing of the bill. The defence of laches wa< made. 
The Court said: 


“The doctrine ha- been too long established 
to require citation of authority, that in cases 
of concurrent jurisdiction courts of equity will 
hold themselves bound by the statute of limi¬ 
tation that would govern an action at law upon 
the same demand: and where tho subject-matter 
of the demand is one ordinarily cognizable at 
law. but. by reason of special condition-, the 
remedy for its enforcement in the particular 
ca-e i- obtainable solely in equity, the bar 
of limitation will be applied, either in obedience 
to the statute, or by analogy, in the same way 
as at law.” 


(.'uses from state courts of last report wherein it is 
held that courts of equity apply by analogy the statute 
of limitations applicable to the corresponding legal 
action are 

(loff rs. Heaty. 157 Ark. 212, which was a bill in 
equit\ aga;n-t heirs :i t law to enforce the specific per¬ 
formance of a contract to their intestate to devise 
lands to the plaintiff, and it was held that the suit 
was governed by the statute' of limitations for actions 
upon contracts in writing. 

Archer rs. Harvey. Kid dal. 274. when' it was held 
that a suit for the specific performance of a contract in 
writing was governed by the statute of limitations 
applying to actions founded upon instruments in writing. 

See also 


Johnson />•. Hopkins. H) la. 41). 55: 
dasfner rs. Walrod. S5 Ill. 17 i. 175: 

Taylor rs. Campbell, 51) Tex. 515: 

Angell on Limitations. 5th Ld.. Sec. 25. p. : 
Wood on 1 .imitations. 4th Kd. i. Sec. 5S. pp. 271 
Story Kq. .Juris.. 14th Kd. 111. S('c. 11)72. p. 


>0 
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Appellant’s Authorities on Limitations and 

Laches. 

The foregoing were the contentions of the defendant 
appellee in the court below. The appellant’s! brief 
here nevertheless fails to join issue on our propdsition. 
Appellant’s brief deals, not with the application by 
an analogy or the denial of application of the period 
of limitations set out in the statute, but with tfye ele¬ 
ments other than the lapse of time which go toj make 
up the defense of laches independently of all statutes 
of limitation. 

i 

We do not doubt that the law is correctly stated in 
appellant’s cases which hold that delays less in deration 
than the statutory period but prejudicial in j effect 
will constitute laches, nor do we deny that delays of 
more than the statutory period not prejudicial in 
effect, in those exceptional cases in equity wherein the 
statute is not followed (express trusts and frauds), 
do not constitute laches. Nevertheless comment on 
appellant’s cases may assist the court in evaluating 
them. ! 

Bride rs. Reeves, 3b App. 1). C. 47b, was a bill for 
specific performance, but the bill was filed less than 
three years after the right of action accrued. j 

Lavagnino rs. Brail, 52 App. 1). ('. 77, had jto do 
with a bill of review filed in a long pending equity 
cause, within a month after the coming down of a 
mandate affirming a prior decree. 

Brown rs. Sutton. 129 U. S. 238, which appellant 
says (Brief p. 10) was “a case exactly like the present,” 
was one in which the suit was filed within the statutory 
period of limitations—there was no defense founded 
on the expiration of the period of limitations!—and 
what appellant quotes from the opinion was a part of 
a discussion by the court as to the probability in fact 
of there having been such a promise as that relied 


i 

i 

i 

i 




on by the plaintiff. It had boon argued that if there 
was such a promise she would have sooner brought it 
forward and claimed upon it. 

Southern Pacific Co. rs. Bogert. 250 I . S. 4S3, was 
not a suit on a promise, express or implied, but a bill 
to establi-h the fact that certain defendants were in 
fact tru>tces for themselves and the plaintiffs, as to 
which claim there* is no applicable* statute of limitations 
nor corroponding right at law. 

Drury rs. Correll. 44 App. I). (’. 5 IS, was an action 
for the recovery of money compensation for services 
which were, to have been compensated by will brought 
two years and one month after date of death, and the 
interval between the death and the grant of letters, 

I V . 

though expressly excluded by (’ode Section 12(H), 
need not have been excluded to iustifv a holding that 
the suit was filed within the statutory limitation of 
three years. 

Assuming that the group of cases listed at the end of 
appellant's discussion of this point (page 12) sustain 
the proposition to which they are cited, that proposition 
is not here involved and has no relation to the present case. 

Appellant, therefore, appears to have no reply to 
our contention that this is such a claim upon a simple 
contract as : ha< applied to it. by the equity courts, the 
same rule of limitation as that prescribed for the cor¬ 
responding legal action by the statute of limitations. 

In the present case, not only was the statute of 
limitations long since run, but if there were no statute 
it would appear from the face of the bill that the suit is 
filed six vear> after the death in reliance upon a contract 
alleged to have been made with the decedent thirteen 

vears before the filing of the bill, and that when the 

% 1 - 

decedent made the contract, she was .*• woman seventy- 
nine vears of age. The testimonv of the decedent i>, 
of course*, unavailable, and it is natural to assume 
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that the evidence of her contemporaries and! close 
friends has been lost by the lapse of time. Inasmuch, 
however, as the contract is one which creates a legal 
right, the enforcement of which is by suit in equity 
only because equity has exclusive jurisdiction! over 
the manner of the enforcement of the contract, the 
statute of limitations applies in the equity suit as it 
would in a corresponding action at law on the contract. 

3. THE ISSUE HERE IS RES AD JUDICATA. 

The appellant first chose to sue at law for the services 
she alleges she rendered. She was defeated oil the 
plea of limitations. It is reasonable to suppose that 
her reason for not pursuing her appeal to this !court 
was advice to her that she would be defeated by ijeason 
of the lapse of time before she sued, in the actijon at 
law, but that such an issue would not be resolved 
against her in the equity suit for the same services. 

It is not pretended by the appellee that all the issues 
in the law suit are identical with those in the equity 
suit, though appellant appears so to misconceive 
appellee’s position (Brief, p. 3.) 

But this one issue, that of limitations, is identical. 
The same (and some additional) delay made thejbasis 
for the objection to the maintenance of an action at 
law for these services, is the basis of the defense to 
this suit in equity. This issue has been adjudicated, 
and the effect of the adjudication can not be escaped 
by abandoning the appeal in the law action and briiliging 
the present one in equity. 

In Oklahoma rs. Texas, 250 U. S. 70, 85, 05 Lj Ed. 
831, 834, Mr. Justice Pitney, delivering the opinion 
of the Court, said: 

“The general principle, applied in numerous 
decisions of this court, and definitely accepted in 
Southern Pacific 11. Co. vs. United States,! 108 
U. S. 1. 48, 40, 42 L. Ed. 355, 370, 377, 18;Sup. 
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(’t. Rep. is. is, that a question of fact or of law, 
distinctly put in is>ue and directly determined 
by a court of competent jurisdiction as a ground 
of recovery or defeme in a suit or action between 
parties sui juris, is conclusively settled by the 
final judgment or decree therein, so that it can 
not be further litigated in a subsequent suit 
between tin* same parties or their privies, whether 
the second suit be for the same or a different 
cause of action. A- was declared by Mr. Justice 
Harlan. speaking for the court in the case cited 
(p. 40): ‘This general rule is demanded by the 
very object for which civil courts have been 
established, which is to secure the peace and 
repose of society by the settlement of matters 
capable of judicial determination. Its enforce¬ 
ment is essential to the maintenance of social 
order: for the aid of judicial tribunals would 
not be invoked for tlie vindication of rights 
of person and propelty if. as between parties 
and their p;ivies, conclusiveness did not attend 
the judgments of >uch tribunals in respect of 
all matters properly put in issue and actually 
determined bv them.’ 


In 34 Corpus Juris, S74. under title Judgments, it is said: 


“A former judgment between the same parties 
is a bar to the maintenance of the second action 
when the causes of action in the two suits are 
identical. If the subsequent suit is upon a 
different cause of action, but is between the 
parties or privies to a former action, the former 
judgment is not. as such, a bar to the main¬ 
tenance of the second action, but it will be 
conclusive and final as to anv matter aetuallv in 
issue and determined in the former action, 
either on behalf of plaintiff to prove an essential 
fact or to disprove a defense, or on behalf of 
defendant to disprove essential elements of plain¬ 
tiff's- case, or to establish matters relied on in 
defense.” 


The distinction is discussed and 


the statement in 
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the text is supported in the oft quoted leading lease of 
Cromwell vs. Sac, 4 Otto 351 (94 U. S.), 24 L. Kd. 195. 

See also Bouvier's Law Dictionary, under title “Res 
Adjudicata." 

Counsel for plaintiff have indicated that they rely 

somewhat on Cummings vs. Baker, 19 App. 1). C. 1. 

In that case (Chief .Justice Alyey dissenting), this court 

lield that the issues in an action at law had n<j)t been 

determined bv a final decree directed to be entered 

% 

i 

by the Supreme Court of the United States bjetween 
the same parties in a suit in equity because the Supreme 
Court's decision was not an adjudication on the jmerits, 
but a refusal only to entertain the cause of j action 
because of laches of the complainant. 

This decision was reversed, certiorari having been 
granted, by the Supreme Court of the United States in 
Baker vs. Cummings, 1S1 U. S. 117, 45 L. Kd. |77t>, in 
which it was found that the matter in controversy in 
the law suit before the court had been passed qpon in 
the former equity suit. j 

The facts involved in the two cases last cited were, 
briefly, that the plaintiff and the defendant hail been 
law partners. Plaintiff sued for approximately 82,000 
due from his former partner. Before the defendant 

j 

pleaded, the defendant filed his equity suit against 
the law plaintiff to enjoin the prosecution of t}ie law 
action and for an accounting, claiming a large sum from 
the law plaintiff. The equity defendant answered, 
denying fraud in the settlement of the accounts and 
setting up laches. An injunction was granted and 
afterwards dissolved, whereupon the law defendant 
filed pleas, including one of set-off in a large sum arising 
out of the same dealings between the partners, in 
respect of which he sought an accounting in the equity 
suit. 

j 

The law suit was staved bv mutual consent, 1 while 

v / ! 
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the equity suit resulted in a decree for the equity plaintiff 
for thirty odd thousand dollars, affirmed by this court, 
but reversed by the Supreme Court with instructions 
to dismiss the bill of complaint, in 1(>9 V. S. ISP, 42 
L. Ed. 711. 


The dismissal by tho Supreme Court of the equity 

suit was. as pointed out in this court’s opinion in 10 

Appeals. I). ('.. stated to be on the "round of laches, 

but it was general and not “without prejudice.” The 

question considered in this court and finally by the 

Supreme Court was whether a determination in the 

equity suit was res adjudicata in the law suit. 

In reversing this court, the Supreme Court in 1S1 

l*. S. 117, 4") L. Ed. 770, examined the opinion in the 

former case and held that the issue in the then present 

law suit had been determined in the former equity suit. 

and so reversed the Court of Appeals. 

If the opinions in the Baker-Cummings litigation are 

closolv read, it will be seen that thev are authorities 
« * 

supporting the appellee's position here. The construc¬ 
tion Hast favorable to the appellant of the final opinion 
of the Supreme Court in 1S1 l\ S. is that the dismissal 

of tic <.( i it v suit is r.ot rucssaiilv conclusive of 
* % * 

the rights of the defendant in the law suit, but that the 

grounds of dismissal will be examined into. When. 

however, the Supreme Court examined into the grounds 

of dismissal, it found that the issue proposed to be made 

in the law suit had been adjudicated in the equity suit. 

So here, the precise issue adjudicated in the law 

suit, viz., the claim of the defendant that the plaintiff’s 

rights, if anv. had been lost bv delav. is an issue in the 
“ - *• * « 

present equity suit, and having already been determined 
in the law suit, the issue is settled against the plaintiff 
for all time, and can not be re-litigated, even though 
the relief sought in the present suit is different from the 
relief sought in the law suit. 
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CONCLUSION. 

i 

j 

It is respectfully submitted that the decree i)f the 
court below was correct, and should be affirmed, j 

STANTON (\ PEELLE, j 
PAUL E. LESH, j 

Attorneys for .1 ppeilee. 


PEELLE, OGILBV & LESH. 

Of Counsel. 
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APRIL TERM, 1928. 


VIRGINIA HURDLE, APPELLANT, j 

i 
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I 
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! 

BRIEF FOR APPELLANT. 


FACTS. | 

j 

By the state of the pleadings it is admitted that in De¬ 
cember, 1914, Miss Mary Ann Spencer owned in fee a four- 
story apartment house, No. 336 2nd Street, N. E., and that 
in one of the said apartments she resided. At aljout that 
date the plaintiff, Mrs. Virginia Hurdle, rented one of the 
apartments therein, which was located just aboye Miss 
Spencer’s apartment. Soon after moving in, upon meeting 
Miss Spencer, she found that she was a lady of 79 years of 
age, almost totally blind, sick and in poor health anil unable 
to take care of herself. She also learned from MissjSpencer 
that she, Miss Spencer, and the plaintiff’s mother fyad been 
school girl friends, and Miss Spencer told her that she had 
no relations , and was alone and helpless. 
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Miss Spencer appealed to Mrs. Hurdle to take care of her 
and supply her needs, and if she would do so Miss Spencer 
would make a new will and devise and bequeath one-half of 
her estate, real, personal and mixed, to Mrs. Hurdle, in 
payment for said services, and in consideration thereof she 
accepted said offer and agreement and entered immediately 
upon the discharge of her duties under said contract and 
agreement and continued to do so for four vears and six 
months and until Miss Spencer’s death, June 9, 1919. Dur¬ 
ing that time she spent large sums of money in the support 
and care of Miss Spencer, and waited on her and furnished 
and served her meals and rendered all such personal serv¬ 
ices as might be and were necessary to a person of Miss 
Spencer’s age and condition. She also assisted her in the 
management of the apartment. 

That a few months before Miss Spencer’s death, she re¬ 
quested Mrs. Hurdle’s husband to get her a blank form of 
a will as she wished to make a new will providing for Mrs. 
Hurdle’s payment and interest in her property. Mr. Hurdle 
went to the office of the Law Reporter and got a blank form 
of a will and gave it to her; she took it and thanked him 
for it and a few days thereafter it was seen lving on Miss 
Spencer’s desk folded up as though it had been executed. 

Knowing these facts, the plaintiff firmly believed for a 
long time that Miss Spencer had made a will as promised, 
and that it would eventually be found, and resting upon this 
belief she refrained from taking legal action until No¬ 
vember, 1924, when, having finally lost hope, she brought an 
action at law to recover the value of her services. A plea 
of the statute of limitations was filed, and in October, 1926, 
at the trial a verdict was directed for the defendant on that 


plea. The plaintiff noted an appeal and was proceeding to 
perfect it when in April, 1927, upon the advice of counsel, 
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i 

i 

i 

i 

she discontinued the appeal and filed the present suit for 
specific performance of Miss Spencer’s agreement; to leave 

_ i 

one-half of her property to the plaintiff. The defendant 
demurred on the grounds (1) that the law suit constituted 
a bar to the present suit, either under the theory of elec¬ 
tion of remedies or of res judicata , and (2) that she had 
been guilty of laches. j 

The title to the property involved in this suit stands just 

as it did at the time of Miss Spencer’s death, and it is all 
in the hands and possession of the defendant, The Amer¬ 
ican Security and Trust Company. 

i 

i 

ARGUMENT. j 

i 

I. I 

I 

The Present Suit Is Not Barred by the Former j Suit. 

| 

The doctrine of res judicata rests upon the theory that 
a litigant is not entitled to drag a defendant into court twice 
on the same issue. But it is the verv fundamental of the 

•> I 

doctrine that the issue must be identical, and no amount of 

mere similaritv or common basis of fact is sufficient unless 

* r 

the issue is identical. Here the ground work of fact in both 

cases was the relation between the plaintiff and Miss Spen¬ 
cer, but there the identity ends. In the law suit the plaintiff 
stood entirely upon the implied contract that services ren¬ 
dered shall be paid for at their reasonable value;!in this 
case she is standing upon the express contract of Miss 
Spencer that they should be paid for after her death by a 
bequest of one-half of her estate. The mere statement 
would seem to leave no room for argument that the former 
judgment does not constitute res judicata. 

This court has distinguished very clearly between ex¬ 
press contracts and implied contracts in King vs. Rhodes, 


i 
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47 App. D. C. 316, and in McCurley vs. National Savings 
and Trust Co., 49 App. D. C. 11. In both cases this court 
sustained rulings whereby evidence and instructions based 
upon a quantum meruit were excluded in cases where the 
declarations set out express contracts. In the plaintiff’s 
former suit she had no right to introduce any mention or 
scintilla of evidence regarding the express contract that 
she now relies on. This being so, how can it be said that 
judgment there constitutes a decision upon the issue here? 

In the case of Pillsbury vs. Early, 324 Ill. 562 (decided 
in 1927), the same two remedies were sought as here, only 
in reverse order. The court said: 

“The decree in the chancery suit was not res judicata 
as to all of the matters involved in the instant case 
and did not constitute a bar to the prosecution of the 
plaintiff’s claim for labor and services. While the rule 
is that when some specific fact or question has been 
adjudicated and determined in a former suit and the 
same fact or question is again put in issue in a subse¬ 
quent suit by the same parties the determination in the 
former suit will be conclusive between the parties in 
the subsequent suit without regard to whether the 
cause of action in each case is the same, yet where the 
former adjudication is relied on as an answer and a 
bar to the whole cause of action it must appear that 
the things sought to be recovered and the cause of ac¬ 
tion in both suits are the same and that the former 
judgment necessarily involved the determination of 
the same fact to prove or disprove which it is offered 

in evidence. The issues in the chancerv case and in 

* 

tlie instant case were not the same. The chancerv suit 
was for the specific performance of an express con¬ 
tract and to entitle plaintiff to a decree in that suit it 
was necessary that she prove among other things such 
express contract by clear and convincing proof. In the 
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j 

instant case (for services rendered deceased) it was 
not necessary that she should prove that the services 
were rendered under an express contract.” 

i 

It is constantly held that a suit upon a quantum meruit 
and a suit on an express contract are not upon| identical 
causes of action and therefore a judgment in one; does not 
bar the other. | 

Water, Light & Gas Co. vs. Hutchinson, 160 Fed. 41, 
and cases cited; 

Rossman vs. Tilleny, 80 Minn. 160; 

Clifton vs. Meuser, 88 Kan. 408, 43 L. R. A. N. S. 124. 


There Was No Election of Remedies . I 

The contention that there was an election of remedies is 

perhaps more plausible. This doctrine is based upon the 

theory that when a party has brought a suit upon a claim 

growing out of certain facts and thereby taken up a definite 

legal position in the matter, he cannot later on reverse his 

position and take another and inconsistent legal position 

on the same facts. But by all the authorities it is agreed 

that the remedies must be inconsistent , for if there are 

several modes of relief for the same grievance which do not 

involve anv inconsistent or mutual contradictoriness he 
* * 

may attempt them all at the same or different titnes, the 
only restriction being that he cannot actually collect but 
once. In other words, when the plaintiff comes to ai fork in 
the highway, the law is that if the roads lead of^ to dif¬ 
ferent destinations he can take but one, and whichever one 
he takes the other is closed to him from that time on; but 
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if the various roads lead to the same place he may send his 

detachments bv all or anv of them. 

* * 

In 9 Ruling Case Law, pages 958 and 959, there is an au¬ 
thoritative discussion of what remedies require an election 
and what remedies do not. The distinction is clearly shown, 
with many supporting citations, between alternative and 
inconsistent remedies and alternative but consistent 
remedies. 

“Alternative and inconsistent remedies. 

“The doctrine of election of remedies applies only 
where there are two or more remedies, all of which 
exist at the time of election, and which are alternative, 
and inconsistent with each other, and not cumulative, 
so that, after the proper choice of one, the other or 
others are no longer available.” 


“Alternative but not inconsistent remedies. 

“Another class of cases exists where there is but one 
cause of action, but in which different or alternative 
remedies may be pursued. It is permissible to follow 
these remedies or reliefs independently, even in some 
cases to judgment, although but one satisfaction can 
be had.” 

The opinion in U. S. vs. Oregon Lumber Co., 260 L T . S. 
290, which will be relied upon by the appellee, states very 
definitely again and again the requirement that the rem¬ 
edies must be inconsistent. It takes pains to distinguish 
previous decisions overruling defenses grounded on alleged 
elections, by showing that in those cases the remedies were 
not inconsistent (see page 298). The court’s statement of 
the doctrine is as follows: 

“Any decisive action by a party, with knowledge of 
his rights and of the facts, determines his election in 




the case of inconsistent remedies, and one of the most 
unequivocal of such determinative acts is th6 bringing 
of a suit based upon one or the other of these incon¬ 
sistent conclusions.” 

i 

This court has gone so far as to say that th£ doctrine 
4 4 requires not only that the remedies be inconsistent but 
that the adoption of one will amount to a complete denial 
or negation of the other/’ (Roller vs. Murray!, 46 App. 
D. C. 246.) 

It is clear that the question to be determined i$—are the 
remedies in these two suits inconsistent? 

The supreme courts of Michigan and Illinois, which seem 
to be the only ones that have had the same facts as the in¬ 
stant case squarely before them, hold that they are not. 
In Pillsbury vs. Early, 324 Ill. 562 (quoted above) the two 
suits were exactly like those at present before jus. The 
court held, not only that there was no res judicata > but that 
there was no election of remedies. 

In Willard vs. Shekell, 236 Mich. 197, the plaiiitiff filed 
a petition in the Probate Court for reimbursement for serv¬ 
ices rendered the deceased (just as the plaintiff here filed 
a suit at law). Later she filed a suit in equity to enforce an 
agreement of the deceased to make a will in her favor (just 
as the plaintiff did here). The court held that there had 
been no election. This is a decision squarely in point, and 
search has failed to reveal any other case exactly Upon the 
question. 

However, there are numerous decisions upon situations 
closely analogous, all of which refuse to declare an election. 

Thus, in Spencer vs. Spencer, 25 R. I. 239, it was held 
that the taking of an appeal from the order admitting a will 
to probate would not constitute an election barring an ac¬ 
tion to enforce an agreement to make a different vyill. 



i 
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Again, in Wemple vs. Hauenstein, 46 N. Y. Supp. 288, it 
was held that where defendant had agreed to pay the plain¬ 
tiff a certain amount out of his share of his father’s estate, 
the bringing of a suit of law and actually obtaining a 
judgment was not an election such as to prevent the plaintiff 
from suing in equity to establish a lien on the son’s interest 
in the estate. 

Finally there is the line of cases holding that an action 
for damages for breach of a contract is not inconsistent 
with a suit in equity to specifically enforce the contract. 
Connihan vs. Thompson, 111 Mass. 270; 

Otto vs. Young, 227 Mo. 193; 

McMahan vs. McMahan, 122 S. C. 336; 

Stone vs. Kaufman, 88 W. Va. 588; 

Sampson vs. McRae, 116 S. E. 651. 

In Connihan vs. Thompson, the first case cited above, 
a purchaser of land first sued the vendor at law for breach 
of his contract and executed an attachment against the land 
itself; later he brought an equity suit for specific perform¬ 
ance of the agreement to convey. The court said: 

“It is contended that by commencing an action at 
law in which the land in question was specially attached 
the plaintiff waived his remedy in equity (for specific 
performance). But the remedy in equity by com¬ 
pelling specific performance and that at law in dam¬ 
ages for the breach are both in affirmance of the con¬ 
tract. They are alternative remedies, but not incon¬ 
sistent. . . . 

“The defense of waiver bv election arises where the 
remedies are inconsistent.” 

The fact that a judgment was reached in the first case 
does not preclude the plaintiff from the present suit. The 
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rule is that where the remedies are alternative hut not in¬ 
consistent it requires a satisfaction in the one suit to cut 
off the other. (9 R. C. L. 959.) 

I 

I 

4 ‘ Where more than one remedv exists to deal with 

•< i 

a single subject of action, but they are not inconsistent, 
nothing short of full satisfaction of the plaintiff’s 
claim waives any of such remedies. All may be pur¬ 
sued concurrently, even to judgment, but satisfaction 
in one reaching the whole claim is a satisfaction in all.” 

Rowell vs. Smith, 123 Wis. 510, 522. 

1 

That is to say, the law is that where the plaintiff has two 
alternative roads that do not involve an inconsistency she 
is entitled to keep pursuing them both until she has either 
obtained her monev or exhausted both remedies, i 

The Oregon Lumber Company case relied upbn by the 
defendant agrees entirely with this. There the court held 
distinctly that the two remedies were inconsistent and 
therefore the mere filing of the equity suit was a bar to the 
law suit, and of course an actual judgment was still more 
so. But not a word in that decision referred to two rem¬ 
edies which are consistent. 

The Supreme Court has stated that the doctrine of elec¬ 
tion of remedies 44 has never been a favorite of equity” 
(Friderichsen vs. Renard, 247 U. S. 207), and upi to 1922, 
although often invoked, it had never been sustained as a 
basis of decision in the Supreme Court of the United States 
(dissenting opinion of Judge Brandeis in United States vs. 
Oregon Lumber Co., 260 U. S. 290). We cannot believe 
that this doctrine, looked upon as it is with disfavor by the 
courts, will be strained to cover a case which by all the 
authorities above cited is^without its scope. 
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The Delay in Fling This Suit Does Not Constitute Laches . 

The prime essential of laches according to all of the 
modern authorities is a change in situation prejudicial to 
the other party resulting from the delay. 

Bride vs. Reeves, 36 App. D. C. 476. 

For instance, in Lavagnino vs. Prall, 52 App. D. C. 77, 
this court reasoned as follows: 

“The property is still intact, no intervening rights 
have accrued, there are no innocent parties whose 
rights will be affected; . . . and no reason is apparent 
why equity should not furnish the relief sought in this 
case.” 

i 

There could not conceivablv be a state of facts where the 

status quo was maintained more perfectly than the present. 

The defendant trust company took over the estate at Miss 

Spencer’s death with instructions under her will to expend 

it on a monument. The estate is still intact in its custodv 

•/ 

awaiting the outcome of this suit, and the only result in the 
delay has been the postponement of the building of the 
monument. 

It is interesting to note the remarks of the Supreme 
Court of the United States in Brown vs. Sutton, 129 U. S. 
238 (a case exactly alike the present, except that the delay 
was not accounted for as here by a successful attempt to 
find a remedy along a different line): 

“It is further made a subject of comment that Mrs. 
Sutton did not make claim to the title to this prop¬ 
erty, nor bring this suit, for two or three years after 
the death of Mr. Kenyon; but it is easy to suppose that 
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she really believed that for want of a written premise 
or agreement she could not enforce her right to the 
property. While this principle of the necessity for a 
written agreement in regard to the title to real prop¬ 
erty is almost universally understood among all classes 
of people, however unlearned in the law, it isj not very 
well known that there is an exception to it ip the case 
of a promise not in writing but so far performed as to 
take it out of the statute of frauds.” i 


Delay pending other proceedings has frequeritly been 
held excusable where the former suit had a similar object 
but proved unavailing. It has also been held that there is 
no laches arising from delay while plaintiff is endeavoring 
to enforce his right at law. (16 Cyc. 175.) 

“Nor does failure, long continued, to discover the appro¬ 
priate remedy, though well known, establish laches, where 
there has been due diligence, and . . . the defendant was 
not prejudiced by the delay.” 

Southern Pacific Co. vs. Bogert, 250 U. S. 4831 


In Drury vs. Gorrell, 44 App. D. C. 518, it was held, where 
in pursuing a claim like the present the plaintiff first con¬ 
tested the will actually probated, that the time consumed 
in the will contest could not be considered in determining 
whether the later suit for compensation was barre^l by the 
statute of limitations. Surely if this is true of tjie strict 
legal doctrine of limitations it is double true of tile equit¬ 
able doctrine of laches. 

Finally, the rule is that where records or papers essen¬ 
tial to the prosecution of a suit have been lost or destroyed 
without the fault of the party requiring them the delay in 
instituting the suit occasioned by such loss is [thereby 
excused. 
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Cherbonnier vs. Goodwin, 79 Md. 55; 
Steuart vs. Carr, 6 Gill (Md.) 430; 
Logan vs. Simmons, 38 N. C. 487 ; 
Johnson vs. Diversey, 82 Ill. 446; 
Clark vs. Hogle, 52 Ill. 427. 

Respectfully submitted, 
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Hosea B. Moulton, 
Tench T. Marye, 
Attorneys for Appellant . 




